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Appellant,
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George W. Coppin, Trustee m Bankruptcy

of the Flintex Corporation (a corporation),

Appellee.

BRIEF FOR APPELLEE.

STATEMENT OF THE CASE.

This appeal is taken from an interlocutory decree

made and entered June 26, 1931, by the Honorable

Frank H. Kerrigan, Judge of the Court below, upon

written Findings of Fact and Conclusions of Jjaw,

pursuant to rule 70% Federal Equity Rules.

The original complaint in this action was filed May
15, 1927, by George W. Coppin, as Trustee of the

Flintex Corporation, bankrupt, against Andrew T.

Matthew, as administrator of the estate of Ral])h I;.

Clements, deceased, Ethl^ii B. Clements, widow of

said decedent, and Nan C. Kelly, to impress an in-

voluntary trust upon certain funds, the proceeds of



a life insurance policy, wherein said decedent was the

insured without reservation of right of change of

beneficiary, and wherein the Flintex Corporation was

the beneficiary. (R. 24, 158.) The original complaint

contained two causes of action; the first was based

upon a fraudulent transfer under Section 70-E of the

Bankruptcy Act; the second upon a plenary action

under the authority of Section 23-B of said Act, em-

powering a trustee, with certain enumerated excep-

tions, to sue in Courts where the bankrupt whose

estate is being administered, might have sued had the

proceeding in bankruptcy not been instituted.

Answers by defendants in the original action were

filed on the 12th and 30th of July, 1927, and on April

27, 1928, the case was tried before Mr. Justice Bour-

quin, who, on May 9, 1928, rendered a decision in

writing, in favor of plaintiff and appellee, George

W. Coppin, in which the Court minutely and elab-

orately reviewed the evidence, and in which the testi-

mony of Nan C. Kelly, the principal witness of de-

fendants, was expressly discredited, and in which the

Court found there was a void attempt to transfer the

policy to Ralph L. Clements, as a mere gift, and with-

out consideration, and by the unauthorized action of

Charles Douglas and Nan C. Kelly, officers of the

Flintex Corporation, and that the title of said cor-

poration in and to said policy was not thereby di-

vested. {Coppin V. Matthew, U. S. Dist. Court No.

1874.)

Prior to the trial of said cause, and upon the death

of said Ralph L. Clements, the proceeds of said pol-

icy were paid into his estate, and prior to said trial,
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the said Nan C. Kelly, claimed title to the entire pro-

ceeds of the policy, a sum of approximately $75,-

OOO.OO, which she compromised with the estate for

the sum of $40,000.00, which was paid to lier. (R. 171,

174.)

The relief granted by the decree is similar to that

of the decree from which the instant appeal is taken.

Upon the denial of the petition for a rehearing, an

appeal was taken on the 15th day of September, 1928,

by two of said defendants only, Matthew, the admin-

istrator, and Etlilyn B. Clements, the widow. Nan C.

Kelly did not join.

On April 15, 1929, this Court reversed the decree

of the trial Court upon a jurisdictional issue alone,

holding that the decree was based upon the second

cause of action, which this Coui't recognized had been

proved as to its merits, and that said second cause

of action was based upon Section 23-B of the Bank-

ruptcy Act, which required and w^as lacking in di-

versity of citizenship, for the reason that the bank-

rupt and Kelly were citizens of the same state, to

wit, Ohio. The mandate of this Court, directed the

low^er Court to dismiss the action for want of juris-

diction unless the objection thereto was removed by

amendment. (Matthew v. Coppin, 32 Fed. 2nd Series

100.)

On Maj^ 17, 1929, an order was made and entered

by the trial Court upon the motion of appellee va-

cating the decree and dismissing the original bill as

against Nan C. Kelly, in accordance with the mandate

of this Court and granting permission to file an

amended bill, to which, in February, 1930, an answer



was filed. The amended IhH is a part of the record

on this appeal^ ^^'^ ^ based upon Section 2^-B of

the Bankrapter Aet. (R. 2.)

It sets forth the jmisdictianal facts requisite to a

plenary action, the filing of a Yohmtaiy petition in

bankniptey June 19, 1926if an order of adjudicaticn

July 19ttu and appointment and qualification of |dain-

tiff as trostee of the hanknaqpit Jnly 30, 1926, in the

District Court of the United States for the Soathem

District of Ohio. Western Dirisiaii.

It is farther aUc^ed that said Flintex CorpoiBtkn,

Bankrapt, for its benefit and better protection, on the

23rd day of AprO^ 1921, obtained a pcdicy of insur-

ance upon the life of Ba^ L. Clements^ direetoor,

yice-president, and general manager of the bankrupt

corporation in the sum of serenty-fire tiioasand dc^

lars (^3,000.00) wlierein said bankrupt was made

the beneficiary witiioat reserration of ri^t of change

thereof, a copy of which pt^y is annexed to ^tte fafll

as Exhibit "A** and may be found in the record at

page 147. That two premiums were paid upon saia

p<^cy by ;ssdd bankrupt, the last by a premium loan

note executed by said banknqit.

It is next alleged by the bill tliat on June 3D, 1925.

at a special meeting of tiie Board of Directors of

said bankrupt, a eantract was entered into between

said bankrupt and Bal]^ L. Clements, whereby^

among other tilings. Idle corporation was released

fran its employment contract witli Clements, and tiie

corporation transferred to said Clements all mechan-

ical and chemical proee^es (no menti«m is made in

this contract of any insurance pdi^), a copy of



which ift annexftd to the bill at* ElxJiibit '*B" ami m
foTind in the record aH plaintijf *h ELxhibit I!> at pa^re

87. That Haul r^ontract waH, at naid meetiiu;, approvefl^

ratified and <^f)ntimiefi by reaolutinn of the B#)ard^

and that Clements then resiimeft aH rlirftf»tor, ^ee

president, and j^^neral manairer. (K. . Plaintiff' -t

Exhibit 6, pai?e 58.)

It is ftu'ther alleged that the muuites reeite that

a re^iiar meeting of the Board waH hehl on TiUy 8y

1025, at whieh a resohition was adopteft tranHi^mn^

said policy to Clements ^or -ifLOO ami other gn#jd anrt

vahiable considerations; that .naui minntes ami >«3luI

resolutions were ftc>titioiis and tialse; that ao meetim^

of the Board was held on .Ally 8th, and that mi ^w.h.

resolution was at any time adoptefi by the Board;

that said fictitious minutes ami cesohition were pre-

pared by Nan (!. Kelly, to spve apparent aii'ii'"''i'^ "o

the insurance company to change the benetic .. . jin

that of tJie bankrupt to the estate of said dftf^.f-dtmr.

and that pm\'*uant thereto the insurance company dirt

upon the application of Clements make hm estate the

beneftciaiy thereunder in the place of said bankrupt;

that no consideration was paid by Clrmiejitft to the

bankrupt for the transfer of >taid policy to him, and
that said attejnpted transfer was marie without the

knowledge or consent (^f the bankrupt coi-poration.

The bill further alleges, that Clements rlif^l on the

8tJi day of March, Il>2fi, and that the prmr-ipal of

said policy, after tiie deduction of the last inan note,

was paid into the estate; tiiat ^iS2,500.00 of r^e pro-

ceeds of said policy was paid and distributed t/> tiie

defendant, Ethlyn B. Cleanents, by way o£ paitial



distribution, and family allowance, and that an un-

known sum, the proceeds of said policy, passed to

said Ethlyn B. Clements, upon her appointment and

qualification as administratrix of said estate; that

$40,000.00 of said sum was paid to said Nan C. Kelly

by said estate by way of compromise of her claim to

the whole of the proceeds of said policy.

The testimony of plaintiff's witnesses was taken

in the State of Ohio by deposition, at which defend-

ants were present and cross-examined. No attempt

was made by defendants at that time to impeach the

written contract of June 30th, nor was there any men-

tion or warning of such attempted impeachment in

the pleadings. As indicated by Mr. Justice Bourquin,

at the first trial, the intent to impeach said contract

was first disclosed when she had the last w^ord at the

trial six months after the taking of said depositions.

In view of this situation, appellee on Ma}^ 27, 1930,

took supplemental depositions, which immeasurably

strengthened appellant's case. At this time, however,

John Douglas and Ralph Douglas had died. (R. 206.)

This case was again tried before Mr. Justice Kerri-

gan on November 28, 1930, and on June 26, 1931, the

decree was entered from which this appeal is taken.

(R. 52.)

At the time of the last trial of this case Ethlyn B.

Clements was substituted as administratrix of said

estate in the place of Matthew, as administrator, by

order of Court upon motion of appellant. (R. 206.)

Although the trial Court, at the last trial of said

case, made written findings of fact and conclusions of

law, they do not appear in the record, nor was there



any demand made by ai)p(']lant that the same be in-

corporated therein. (R. 219.)

At the first trial of the same although present, the

appellant did not take the stand and testify. (R. 2()9.)

And as the matter now stands, the case has been

tried twice upon its merits, by two different judges of

the United States District Court, each rendering a

decree in favor of appellee.

THE EVIDENCE.

The Flintex Corporation was incorporated under

the laws of the State of Ohio on or about December

31, 1923, with a Board of five directors. Among the

original incorporators was Nan C. Kelly, and on Feb-

ruary 2, 1924, at the first meeting of the stockholders,

a Board of five directors was elected, among whom
was Nan C. Kelly, and the decedent, Ralph L.

Clements. On the second day of January, 1924, the

first meeting of the Board of Directors was held, at

which Clements was elected vice president and general

manager, and Nan C. Kelly, secretary-treasurer, and

in January, 1925, John Douglas, who became subse-

quently interested in the corporation, substituted Nel-

son B. Cramer as director and president. Clements

continued as director, vice president and general man-

ager until June 30, 1925, and Nan C. Kelly as director,

secretary-treasurer mitil September 15, 1925, when

each respectively resigned. (R. 4, 58, 64.)

On June 2, 1924, a contract was entered into be-

tween the corporation and Clements, wherein for and
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ill consideration of the transfer of certain alleged

chemical and mechanical processes to the corporation

a certain amount of the corporate stock was trans-

ferred to Clements, and he was engaged as general

manager upon a salary for a period of ten years.

Charles E. Douglas became a director of the cor-

poration on January 13, 1925, and succeeded Clements

as vice president and general manager June 30, 1925,

and Ralph Douglas on said last mentioned date be-

came a director. (R. 58.)

The policy in dispute bears date April 23, 1924, and

James S. Drewry, a member of the firm of L. D.

Drewry & Co., General Agents of the Mutual Life In-

surance Co., testified in his deposition, that the policy

was purchased by the Flintex Corporation on the

life of Ralph L. Clements, vice president and general

manager; that the Flintex Corporation was the bene-

ficiary in the policy. That the first premium of

$2402.25 was paid by the Flintex Corporation; that

the second and last premium was $1906.50, w^hich was

borrowed from the Insurance Company by the Flintex

Corporation by a regular premium note executed by

the corporation, and that the sum of $74,182.97 at the

date of the death of Clements was the amoimt of the

policy plus interest and final dividend, less the last

premium note. (R. 70-74.)

It is admitted by the pleadings that said sum of

money was paid to Matthew as administrator of the

estate of Clements, deceased, and that $40,000.00 of

this sum was joaid by way of compromise to Nan C.

Kelly, who laid claim to the entire fund; that $22,-

500.00 of said sum was paid by the administrator to
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the defendant, Ethlyn J3. dements; and that a suiri

in excess ol" $6,(KM).00, the proceeds of said iJolicy, re-

mains in the hands of the administrator. (R. 8, 9,

45.)

The original object of the bankrupt corporation

was the manufacture of battery boxes from a hard

rubber composition pursuant to an alleged secret

formula supposed to have been discovered by Clem-

ents, which however proved an abject failure.

Clements designed the battery boxes, and purchased

the machinery used in their manufacture; the figures

as to the cost of the battery boxes supplied by Kelly

to John Douglas w^ere wrong. A lot of experimenting

was done and a lot of money foolishly spent. More

than $60,000.00 was poured into the ill-fated venture

by John Douglas. The company suffered a 40% loss

on the battery boxes, requiring the destruction of this

number and the boxes were being sold below their

cost. (R. 84-103, 121, 123, 127.)

As a result of dissatisfaction with respect to the

results being obtained by the corporation, a confer-

ence was held between John Douglas and Clements

during the middle of June, 1925, and an imderstand-

ing was arrived at which was embodied in the con-

tract of June 30, 1925, executed between Clements

and the corporation, which contract was carried out

by the parties. At no time before the death of Clem-

ents did John Douglas discuss these policies with liim

or Nan Kelly, or anybody. He knew the company was

insured but did not know who carried the insurance,

or the amount; there was never any agreement with

Clements with reference to the insurance policy. John
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Douglas never instructed any person, or agreed with

any person, that any life insurance policy should be

surrendered to Clements. The first tune he learned

the policy had been transferred to Clements was after

the death of Clements when his widow visited him in

Florida to solicit his aid to get some of the insurance

back from Kelly. (R. 86-93.) In this connection John

Douglas testiiied:

"Q. Did you ever go through this minute
book and read the minutes of the various meet-

ings ?

A. No, sir.

Q. At any time?

A. No, sir. Only except after Mrs. Clements

was down at Pensacola. I was surprised to know
that the policies were transferred over to Doctor
Clements, and she came down with the intention

of soliciting my aid, to try, as I understood, from
what she told me, to get some of this insurance

back from Mrs. Kelly, and I was surprised when
she told me that this insurance was made out or

transferred to Doctor Clements, and when she

left that afternoon, I got on the train the next

day, and came up to Cincinnati, and got the

minute book out and explained it to Mr. Metz,

and I got out the minute book and found out

that this resolution was passed, or whatever it

is. That is the first knowledge I had on the sub-

ject of the transfer." (R. 91-92.)

John Douglas was not present at the meeting of

the Board of Directors of June 30, 1925; the minute-

book was taken over to him after the meeting and

signed by him. (R. 86.)

The only directors present at the meeting w^ere,

Anthony D. Bullock, Charles Douglas, Ralph L. Clem-
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ents (who resigned at this meeting), Ralph Douglas

(who was elected a director at this meeting to fill

the vacancy left by Clements) and Nan C. Kelly. (R.

175.)

Bullock testified John Douglas was not present at

the meeting of June 30th ; and that he did not remem-

ber any complaint made by Clements in regard to any

omissions in the contract of that date ; that he did not

remember any conversations at the meeting relating

to the insurance policy, and that he first learned the

policies had been transfei'red to Clements after his

death, and the payment of its proceeds to his estate,

the latter part of 1927. (R. 203.)

Charles Douglas testified that John Douglas was

not present at the meeting of June 30, 1925; that the

only directors present were, Bullock, Kelly, Clements,

Ralph Douglas and himself ; that the contract of June

30th was approved at that meeting; that the contract

had been previously prepared either by Kelly or some-

body representing Clements; that prior to the meet-

ing he had obtained the contract from Kelly and

read it; he had discussed it with his father, John

Douglas, and had taken it to Taft & Hollister, their at-

torneys, for advice ; that he had discussed the contract

prior to said meeting with Clements and that he had

personally agreed to buy Clements' stock, which he

subsequently did for the sum of $5,000.00; that he

himself did not learn the corporation had carried

these life insurance policies until a few days after the

meetmg of June 30th, when Clements came to him
and asked him for the policies, and after a talk with

Kelly agreed to give them to him because he believed
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they were a liability and not an asset to the corpora-

tion; he realized and understood that the Flintex

Corporation was to pay the premium loan note exe-

cuted by it to the insurance company. (R. 108-114,

175, 177.)

He further testified the minutes of the meetmg of

June 30, 1925, were not dictated or prepared by John

Douglas, but that they were prepared by Kelly. (R.

109, 177.)

Charles Douglas further testified that a few days

later Clements came to him and said the insurance

company w^ould not allow it to be transferred without

a release from the corporation; that Kelly prepared

the alleged minutes and resolutions of July 8, 1925,

and that it was explained to him merely as a matter

of form to give the insurance company to show au-

thorization; that there was not a meeting of directors

on July 8, 1925; that no report was made by hun to

the other directors with regard to the alleged minutes

of July 8th, or the transfer of the policies ; that Ralph

Douglas attended no meetmg of July 8, 1925; that

there was no verbal agreement between the corpora-

tion and Clements to transfer the policies to him, nor

by the directors; that he did not consult with Mr.

Bullock, Ralph Douglas or John Douglas, regarding

the transfer of these policies. (R. 109-110, 177.)

Ralph Douglas testified that he was at only two

meetings of the Board of Directors, to wit, June 30,

1925, and September 15, 1925, and that he was not

present at any meeting of the Board of Directors on

July 8, 1925 ; that he had no knowledge of the trans-

fer of the policies to Clements; that he never at-
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tended any meeting of the Board of Directors where

Kelly and Clements, Douglas and himself were alone

present; that he never attended any meeting of the

Board at which authority was given to transfer any

life insurance policy or policies; that he would not

have consented to the transfer of the policies had he

known it; that he never heai'd the policies discussed;

he did not know much about the manner in which

the corporation was run; the first he learned of the

i:)olicies was about three or four weeks before his

deposition was taken. (R. 103-108.)

I.

THE TRIAL COURT'S WRITTEN FINDINGS OF FACT AND CON-

CLUSIONS OF LAW ARE OMITTED FROM THE RECORD ON
THIS APPEAL IN VIEW OF WHICH THIS COURT CAN NOT
CONSIDER THE ISSUE AS TO THE SUFFICIENCY OF THE
EVIDENCE.

As indicated by the decree, the trial Court made

and filed its findings of fact and conclusions of la^^'

under rule 70^2 of Federal Equity Rules. Appellant

failed to demand of the Clerk that they be made a

part of the record. (R. 219.)

The appellant's assignment of errors set forth in

her brief are in effect an assault upon the sufficiency

of the evidence to suppoi-t the findings.

The findings not being before the Court, it can not

review the evidence, and in view of which this Court

must presume the evidence supports the findings and

the decree. The Court can consider only what the

record discloses.

Davidge v. Simmons, 266 Fed. 1018.
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II.

IN THE ABSENCE OF OBVIOUS ERROR AS TO LAW OR FACT
THE FINDINGS OR DECREE OF THE TRIAL COURT UPON
CONFLICTING EVIDENCE WILL NOT BE DISTURBED.

In Mayfield v. Pan American Life Ins. Co., 49 Fed.

(2nd Series) 906, at page 907, the Court said:

"It is settled that we will not reverse a finding

of the District Court having support in the evi-

dence unless we think that the Judge has mis-

apprehended the evidence or gone against the

clear weight thereof, or, in other words, imless

we think that his Findings w^ere clearly wrong."

In Quinn v. Union National Bank, 32 Fed. (2nd

Ed.) 762, at page 763, the Court held:

''It is the rule of this Circuit that when a

court of equity has considered conflicting evi-

dence and made a finding and decree, it is pre-

sumably correct, and unless some obvious error

of law has intervened, or some serious mistake of

fact has been made, the Finding or the Decree

must be permitted to stand."

See also

Raines v. Ligon, 37 Fed. (2nd Ed.) 633;

Turner <£• Dahnken v. Crotvley, 252 Fed. 749

(9th Cir. Cal.)
;

U. S. V. Peterson, 34 Fed. (2nd Series) 245.
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III.

THE EVIDENCE OVERWHELMINGLY SUPPORTS THE
FINDINGS AND THE DECREE.

Under tlic cjiption of "Assignment of EiTor 1,"

aijpellant contends the decree is unsupported by the

evidence, although the trial Court twice made and

entered its decree by different judges in different

trials, on the merits of the case, in favor of appellee.

The defense of appellant is largely, if not entirely,

based upon the testimony of Nan C. Kelly, given

during the first trial of the case before Mr. Justice

Bourquin, a transcript thereof being introduced in

the trial before Mr. Justice Frank H. Kerrigan, from

whose decree this appeal is taken. In answer to the

contention of appellant, an analysis of the testimony

of Kelly is essential. It must be borne in mind at the

outset, that at the time Kelly gave her testimony she

had in the words of Mr. Justice Bourquin "a large

interest and an appealing motive to one in her cir-

cumstances to defend her gains by a careful narrative

to establish regularity in and consideration for the

transfers from which accrued so great and unex-

pected a windfall."

The record will also show a close association with

Clements at the plant of the Ijankrupt, and she was

very active in attempting to bring about the transfer

of the policies to Clements for which she received, as

previously shown, her reward.

She testified on direct examination that John
Douglas was present at the meeting of the Board of

Directors on June 30, 1925, and dictated both the

contract bearing said date and the minutes of said
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meeting to her at the outset thereof, and that the

resolution adopting and ratifying the contract was

adopted after its execution and the discussion between

John Douglas and Clements. That Clements read the

contract elaborately and complained it did not include

the transfer of the policies to him nor the payment

to him of $5,000.00 for his stock, nor the transfer

of the stock by Clements to the corporation nor the

agreement that he was to stay with the corporation

for 3 months at the same salary ; that thereupon John

Douglas handed him the policies, and a check for

$5,000.00, and suggested that the matter would be

formally attended to at the next regular meeting of

the Board of Directors by "Charlie," his son; that

Clements demurred stating that "heretofore I have

had verbal agreements with you that you have broken,

and I do not believe that I can take your word in

this particular." (R. 133-137.)

Aside from the testimony of Bullock, Charles

Douglas, Ralph Douglas and John Douglas, it seems

plain that this contract was not dictated by John

Douglas. It seems equally as plam that it is the

work of a lawyer. It is clothed in legal phraseology

that is foreign to the experience of a layman. Again

it appears by her testimony that the minutes and the

contract were dictated by John Douglas at the very

outset of the meeting, and that the resolution ratify-

ing the contract w^as introduced and adopted subse-

quently, and during the meeting, and after the al-

leged dispute between John Douglas and Clements,

during which he told Douglas that he could not trust

him. If indeed such an agreement existed, as to the
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transfer of the policies, and that it was omitted by

error from the contract, it seems exceedingly strange

that the resolution failed to mention the policies or

correct the alleged error, or that the minutes alleged

to have been previously dictated could not have been

amended in the space of a few minutes to recite that

the policies were intended as a part of the considera-

tion of the contract. Yet both the minutes and the

resolutions of June 30tli are strangely silent as to

the policies, and this in face of the fact that Clements

could not trust John Douglas. Common experience

would seem to have led Clements to at least insist

that the minutes and resolutions should correct the

alleged error. Nan C. Kelly had previously been the

secretary of Nelson B. Cramer, a lawyer, and was

secretary to the corporation from its incex)tion, in

view of which we put the same question as did Mr.

Justice Bourquin ''why dictate minutes to a trained

secretary?"

Again, the minutes recite that after the approval

and ratification of the said contract of June 30th,

Clements tendered his resignation as director, vice

president, and general manager of the corporation,

which is also silent as to the policies, and made after

the minutes were alleged to have been dictated. Here

then we find a reference to the resignation of Clem-

ents after the minutes were alleged to have been dic-

tated. If this be the case, Kelly must have added it

to the minutes at the time she drew them up.

Kelly further testified that Clements complained

that the contract contained no provision for the pay-

ment to him of $5,000.00 for his stock at which time
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the policies and the check for the stock were imme-

diately delivered to him. That the corporation did

not agree to purchase his stock and that the corpora-

tion did not execute a check to him for $5,000.00 is

obvious, since Charles Douglas purchased the stock

independent of the contract, which is corroborated by

his letter to Clements under date of August 5, 1925,

which shows Charles Douglas personally purchased

this stock. (R. 143, 176.) And here, by reference the

witness attempted to make it appear that John Doug-

las resorted to trickery and deceit in producing the

policy and check immediately upon the complaint of

Clements; if this is true, still Clements failed to in-

sist that the minutes or resolution correct the alleged

error, or to introduce a resolution to correct it.

This brings us to the phantom meeting of the Board

on July 8, 1925, and here strangely enough, the alleged

minutes and the alleged resolutions transferring said

policies are conspicuously silent as to the claimed con-

sideration for the transfer of them. The considera-

tion recited in the resolution is $1.00 and other good

and valuable considerations. (R. 62-67; Plaintiff's

Exhibit No. 6.) If, indeed, the policy was a part of

the consideration of the contract of June 30th, why
did not these resolutions so recite or why did not the

minutes reveal it? The alleged minutes of July 8th

merely refer to a verbal agreement between the cor-

poration and Clements to transfer the policies, as it

was deemed advisable upon the severance of Clements

as an officer and shareholder to discontinue carrying

the policies. It will be noted that there is no reference

here to the contract of June 30th, or to the alleged
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agreement as to the disposition of the policies at the

meeting of June 30th, and that the purpose or reason

for the transfer of the policies recited in the alleged

minutes of July 8th, are in direct conflict with the

proceedings taken at the meeting of June 30th. It

will be recalled that Charles Douglas testified that a

few days after the meeting of June 30th he was ap-

proached by Clements who asked for the policies, and

that he agreed to give them to him since he regarded

them as a liability and not an asset to the corporation.

(R. 110, 176, 183.) Are not the testimony of Charles

Douglas and the alleged minutes of July 8th, consis-

tent and the only logical explanation acceptable? Is

not the agreement mentioned in the alleged minutes

of July 8th, that which he had with Charles Douglas

a few days after the meeting of June 30th? Plainly

at the time of the meeting of June 30th, as indicated

by Justice Bourquin, the jwlicies had been overlooked

and the resolutions of the alleged meeting of July 8th

were prepared by Kelly and acquiesced in by Charles

Douglas to give apparent validity to the assignment

of the policies so as to induce the insurance comi:>any

to consent to the change of beneficiary therein from

the corporation to that of the Estate of Clements.

Now we direct the Court's attention to plaintiff's

exhibit 15 at page 73 of the record, which is annexed

to the deposition of James S. Drewry. It is a letter

dated July 25, 1925, from Kelly as treasurer of the

corporation to the insurance company, in which she

states that the real consideration for the release of

the policies is $1.00 and other good and valuable con-

siderations in the way of the release of salary con-
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tracts, etc. instead of $703.12 as set forth in the

release. If the consideration for the release of the

policy was a release by Clements of a salary contract,

etc. why falsely state in the release addressed to the

insurance company that the consideration was $703.12.

Is it due to the fact that Kelly and Clements on July

25, 1925, at the time the letter was sent, first conceived

a likelihood of a possible assault on the legality of the

transfer or release of the policy by the corporation

and thus prepare a plausible fomidation for a defense 1

As indicated by Justice Bourquin what appealed to

Clements and Kelly was the surrender value of the

policies which Kelly kept from Charles Douglas for

which she received her rew^ard. Again, it may be

worthy to comment on Kelly's astounding memory

as to details when the testimony favored her and a

convenient lapse of memory on matters more recent,

when she could not even recall at the time of the first

trial of the case the approximate amount of the money

she had on hand of the proceeds of said policy. The

Court will note how evasive she became when inquiry

was thus made, which was finally stopped by the

Court.

It has already been shown by the evidence, both for

credibility and weight, that John Douglas was not at

the meeting of June 30th, 1925, and did not dictate

either the minutes or the contract dated June 30th,

and that the alleged meeting of July 8th, was a fic-

tion; that the policies were sunply given to Clements

some time after Jime 30th, because Clements asked

for them, and Charles Douglas thought they were a

liability to the corporation, and finally that the action
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of Charles Doug-las in turning the policies over to

Clements was absolutely unknown to and unauthorized

by the corporation.

The minutes of the special meeting of the Board of

Directors on September 15, 1925, merely recite that

the minutes of the last meeting were approved, and

Charles Douglas testified that they were not read at

that meeting. (R. 177.) The Board constituted five

members and it appears at most that three were

present who signed the waivers. In order to validate

the meeting" it would require the waiver of all mem-

bers of the Board. This meeting was therefore void.

IV.

APPELLANT HAS MISCONCEIVED THE THEORY OF
APPELLANT'S CASE.

Appellant is laboring under the misapprehension

that this suit is brought to recover a fraudulent trans-

fer imder the authority of Section 70-E or 67-E of

the Bankruptcy Act, when, as a matter of fact, it is

a plenary action by the trustee, under the authority

of 23-B of the act to recover assets of the bankrupt

estate, which the bankrupt himself could have brought

had bankruptcy not intervened. Under Section 67-E

and 70-E of the act the fraudulent transfers must be

made by the bankrupt himself, and is an action

brought in the Bankruptcy Coui-t, while in the case

at bar both the pleadings and the evidence show a

mere attempted gift and transfer not by the bank-

rupt, but by an officer of the bankrupt, which was

palpably void by lack of authoiity.
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The cases cited and quoted to the effect that the

trustee must represent some creditor, or that the

fraudulent transfer must be made within four months

of the filing of the petition in bankruptcy, or that the

property so sought to be recovered, is required to pay

the claims of the creditors which have been allowed

against the estate of the bankrupt, have plainly no

application. The only tests are: Is there a diversity

of citizenship together with the jurisdictional amoiuit,

and could the bankrupt have instituted this suit had

the bankruptcy not intervened?

In the former appeal, Matthetv v. Coppin, 32 Fed.

(2nd Series) 100, this court recognized that a cause

of action upon the merits had been made out by

appellee, in the second count imder Section 23-B of

the Bankruptcy Act, thus

:

''Nearly all the testimony offered by the plain-

tiif tended to prove the second cause of action

and to disprove the jurisdictional averment in the

first cause of action. In this respect, the plaintiff

was successful, for the decree of the court in his

favor was based on the second cause of action

and states expressly that there had been no trans-

fer of the policy by the bankrupt. From this

decree the widow^ and the administrator have

appealed."

This Court, however, found that the trial Court had

no jurisdiction by reason of lack of diversity of

citizenship. Thus

:

''So, in this case, the plamtiff below having

elected to sue the adverse claimants, jointly, the

court is incapable of distinguishing their case so

far as respects jurisdiction from one in w^hich
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he was compelled to Join them. The decree of the

court below is reversed with directions to dismiss

for want of jui'isdiction, unless the objection to

federal jurisdiction is removed by amendment."

The objection to federal jurisdiction was removed

by a dismissal of the bill as against Nan C. Kelly,

whose residence was the same as that of the bankrupt,

and which has been adjudicated by the denial of a

writ of certiorari on a petition brought by appellant

in this Court.

No allegation that the trustee represents any cred-

itor is essential to the case under whatever theory it

might be reviewed.

Riggs v. Price, 43 Am. B. R. 413, 423, 424; 213

S.W.420;

Brandt v. Clement, 40 Am. B. R. 161, 164-166;

FroMk V. Steams et al., 3 Am. B. R. (New
Series) 519, 122 Misc. (N. Y.) 114.

Moreover appellant did not challenge the sufficiency

of the complaint, but pleaded to its merits.

Cumiinigham v. Mitchell, 3 Am. B. R. (New^

Series) 458, 465, 218 Pac. 386.

Nor is proof essential that a creditor had filed and

proved a claim against the estate of the bankrupt

under any theory of the case.

Oliver v. Hilgers, 11 Am. B. R. 178, 179, 92 N.

W.511;

Davis V. Gates, 37 Am. B. R. 818, 824, 235 Fed.

192;

Ward V. The Central Trust Co., 44 Am. B. R.

323.
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In Oliver v. Hilgers (supra) appellants contended

that no proof was made that any creditor existed at

the time the action was commenced, and that the trus-

tee was prosecuting- the action on his own account. In

reply on page 179 the Court said:

"We think it is necessarily implied from the

language and spirit of the act that the trustee

is empowered to proceed to protect the rights of

creditors and to take possession of all property

of the bankrupt, without waiting for any proof

to be filed by any particular creditors, and that

when it appears that such trustee has been ap-

pointed in volmitary bankrupt proceedings it will

he presumed tMit he represents creditors; and it

will also he presumed that the creditors in exis-

tence at the time of jiling the petitions were not

paid subsequently, and the hurden was upon ap-

pellants to show the contrary/^ (Italics ours.)

Again, in Ward v. Central Trust Co. (supra) at

page 324 the Court said

:

''Appellant contends for a right to show that

Morrison was not a bankrupt when he was so

adjudged; that there was no creditors with valid

claims then or since ; and that appellee was want-

ing in legal capacity to be given and to accept

the post of trustee and therefore lacked capacity

to sue appellant on account of the fraudulent

transfer. These contentions conMitute no more
than a collateral attach upon the judgment and
record of the hrankruptcy court.'' (Italics ours.)

Moreover, the John Douglas Co. was a creditor of

the bankrupt at the time of the attempted transfer.

(R. 106.)
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Nor is it essential to in-ove or plead that the assets

in the hands of the trustee are insufficient to pay the

bankrupt's creditors. The necessity, if indeed it ever

existed, has been removed by the amendment of 1910

to Section 47-A, subdivision 2, of the Bankruptcy Act,

which vests the trustee with all the rights, remedies,

and powers of a judo^nent creditor, holding an execu-

tion returned unsatisfied to all property not in the

custody of the Bankruptcy Court.

Kraver v. Abrahams, 29 Am. B. R. 365, 366;

In re Geiver, 28 Am. B. R. 413, 424, 193 Fed.

128.

It will be observed, that none of these cases, as well

as those cited hj appellant, involve Section 23-B of

the Bankruptcy Act, but sections such as 67-E and

70-E where a fraudulent transfer was effected by the

bankrupt himself.

In the case at bar, the trustee legally stands in the

shoes of the bankrupt, since he is seeking to recover

what the bankrupt could have and would have re-

covered had the bankruptcy not intervened. Only

where a dispute exists between creditors can the trus-

tee be said to represent creditors.

In re Dormi, 148 Fed. 327.

It has been held that the trustee represents both the

creditors and the bankrupt.

PJiiloou V. Bahhitt, 45 Am. B. R. 489, 491; 109

Atl.817;

Nushauin v. Cifij Banl' and Trust Co., 47 Am.
B. R. 684, 687, 110 S. W. 363;

Collier on- Bankruptcjj, Vol. 2, page 1634, Sec-

tion A.
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V.

THERE WAS NO RATIFICATION OF THE ALLEGED TRANSFER
BY THE BOARD OF DIRECTORS, NOR IS THE CORPORA-
TION CHARGEABLE WITH LACHES, NOR IS IT ESTOPPED
TO CHALLENGE THE VALIDITY OF THE PURPORTED
TRANSFER OF THE POLICY TO CLEMENTS.

Under the caption of ''Assignments of Error 2, 3

and 4" it is contended that the bankrupt ratified the

alleged transfer by Charles Douglas to Clements, and

that the failure to rescind the alleged resolution

amounts to laches and estoppel.

The evidence without contradiction shows that the

only directors who were aware of the attempted trans-

fer until shortly before suit, were Charles Douglas,

and Nan C. Kelly. The other directors, John Douglas,

Ralph Douglas, and Bullock had no knowledge of it

until after the death of Clements. John Douglas first

learned of it w^hen Mrs. Clements, the widow of the

decedent called upon him at Pensacola, Florida, to

get some of the insurance back from Mrs. Kelly. (R.

91, 92.)

Ralph Douglas did not learn of it imtil three or

four weeks before his deposition was taken (R. 107),

and Bullock was not informed of the attempted trans-

fer until the latter part of 1927. (R. 203.) Suit was

originally filed May 15, 1927. Whether necessary or

not these undisputed facts show that suit was sea-

sonably filed.
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A. Ratification presupposes a prior knowledge, of the act or

thing alleged to have been ratified.

In order that a ratific.ation of the luiauthorized acts

of an agent may be effectual and binding on the prin-

cipal, the ratification must have been made with a full

knowledge of all the material facts.

Starr d Co. v. Galyate Ship Co., 68 Fed. 234, 15

CCA. 366;

1 Col. Jur. p. 778, Sec. 69.

Nor are the acts or knowledge of an officer of a

corporation, which are beyond the scope of his au-

thority, notice or knowledge to the corporation. In

order, therefore, to apply the doctrine of imputed

knowledge, the acts or knowledge of an officer of the

corporation must be within the scope of authority of

such officer.

Americayi Surety Co. v. Pmily, 170 U. S. 133;

In re Dunn, 53 Fed. 341;

Robertson L. Co. v. Anderson (Miim.), 105 N.

W. 972

;

Lothian v. Wood, 55 Cal. 159, 162;

Palo Alto B. <£• L. Assn. v. First National

Bank, 33 Cal. App. 214, 221.

B. A board of directors cannot validate by subsequent ac-

quiescence or ratification an act which it could not authorize

in the first instance.

The trial Court found that the attempted ti'ansfer

of the policy to Clements was entirely without con-

sideration ; that it was an attempt to make a mere gift.

Charles Douglas testified he gave the policy to Clem-

ents because he thought it was a liability to the cor-
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poration. That the Board of Directors of a corpora-

tion, much less its officers, cannot make a gift of a

corporation's property to the disparagement of the

corporation, or its creditors, and that such act is void,

is well settled.

Watkins Salt Co. v. Mulkey, 225 Fed. 739, 745;

Washington Mill Co, v. Sprague Lumber Co.

(Wash.), 52 Pac. 1067;

Cooper V. Utah Light and By. Co. (Utah), 102

Pac. 202;

Ellett-Kendall Shoe Co. v. Western Stores

(Mo.), 112 S. W. 4;

Durkee v. People ex rel. Askenw (111.), 40 N.

W. 626;

Oliver v. Rahtvay Ice Co. (N. J. Eq.), 54 Atl.

460;

In re Crumbs Appeal, 66 Pa. St. 474

;

Hall V. Auburn Turnpike Co., 27 Cal. 255.

In Ellett-Kendall Shoe Co. v. Western Stores

(supra), the Court, at page 5 said:

'^A contract of a corporation which is ultra

vires in the proper sense—that is to say beyond
the powers conferred upon it by the legislature

—

is not voidable but void and of no legal effect.

The objection to the contract is not merely that

the corporation ought not to have made it, but

that it could not make it. The contract can not

be ratified by either j)arty because it could not be

authorized by either.'* (Italics ours.)
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C. If no g-ood and valuable consideration passed to the Flintex

Corporation for the transfer of the policy in dispute to

Clements, the transfer was void and of no legal effect.

Walter v. Johnston, 34 Fed. (2nd Series) 598;

Jones V. Morrison el at. (Minn.), 16 N. W.
854;

Brinkerhoff Zink Co. v. Boyd (Mo.), 91 S. W.
523;

Beers v. N. Y. Life Insurance Co., 20 N. ^

.

Supp. 788.

D. Nor can the trustee be estopped to claim the proceeds of

the policy.

Estoppel pvesiipposes not only a knowledj^e of the

facts, but a consideration paid to the corporation upon

the theory that a corporation cannot knowingly re-

tain benefits of an unauthorized contract and re-

pudiate its obligations.

Here the corporation received no consideration or

benefit by the attempted transfer of the policy, and

appellant suffered no injury, neither she nor the de-

cedent having parted with any consideration, which

is necessary to an estoppel.

Steam v. Sunset Road Oil Co., 47 Cal. App.

334;

Wheaton v. Insurance Co., 16 Cal. 415;

10 Cal Jiir., p. 632 Sec. 17; page 634 Sec. 18;

p. 636 Sec. 20.
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VI.

A SUBSEQUENT MEETING OF THE BOARD OF DIRECTORS
CANNOT BY MERE APPROVAL OF THE MINUTES OF A
PRIOR MEETING VALIDATE ILLEGAL OR VOID ACTS
ATTEMPTED TO BE PERFORMED AT A PRIOR MEETING.

The minutes of the special meeting of September

15, 1925, recite the approval oyilij of the alleged meet-

ing of July 8, 1925. (R. 64-67.)

The Court found that there was no meeting of the

Board of Directors on July 8th, and that the alleged

minutes and resolutions were fictitious and false. The

special meeting of September 15th could not validate

the attempted transfer of the policy.

Davis Mill Co. v. Bennett, 39 Mo. App. 460;

Ohio Valley National Bank v. Walton Archi-

tectural Iron Co., 11 Ohio Dec. (reprint)

904.

In Davis Mill Co. v. Bennett (supra), the Court at

page 464 said:

''The approval of the minutes of that meeting
at the succeeding meeting was simply an asser-

tion that the Secretary had properly recorded

them among other things, that he had properly

omitted John P. Hox from those voting. It

could not well be held that the endorsement of

the minutes of a previous meeting, as being cor-

rect, legalized the invalid acts of such meeting."

And both the minutes of September 15th, and the

evidence show that the alleged minutes of the meeting

of July 8th were not read, but only approved. More-

over, the special meeting of September 15th was in-

valid for the reason that the Board of Directors con-
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stituted five members of which the minutes show but

three filed waivers.

VII.

THE ALLEGED RELEASE WAS BUT A MINISTERIAL ACT
MADE PURSUANT TO THE ALLEGED RESOLUTION OF THE
SHAM MEETING OF THE BOARD OF DIRECTORS ON JULY
8th, 1925.

Under the caption of "Assignment of Error 5," a

new and novel theory is advanced. It is urged that

the evidence shows a documentary release by the

bankrupt corporation as beneficiary in the policy. It

is now contended that the policy was never sold, as-

signed, or transferred to Clements, as set forth in the

phantom resolution of the alleged meeting of July

8th. That upon the contrary, an entirely different

mode of action was adopted by the parties, in which

a release of beneficiary was executed and delivered

by the Flintex Corporation. In support of this con-

tention appellant points to the testimony of James

S. Drewry, agent of the insurance company, meager

extracts of which are set forth in her brief. It will

be noted that as a part of this testimony a letter was

referred to written by Kelly as treasurer of the

Flintex Corporation under date July 23, 1925, which

reads as follow^s:

"On letter head of Flintex Corporation. July

25th 1925.

Mutual Benefit Life Insurance Co. L. D. Drewry,

Agent.

Mercantile Library Bldg. Cincinnati, Ohio:

Grentlemen: Referring to the 'Release of Bene-

ficiary' form just delivered to us by your Mr.
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Dresbach, wherein there is provided a release

from our corporation to Mr. Ralph L. Clements.

The consideration as set up in this release is

shown as $703.12, whereas the real consideration

was one dollar and other good and valuable con-

siderations in the way of 'Release of Beneficiary'

form to coincide with our records and oblige,

Very truly yours, Flintex Corporation (signed),

N. C. Kelly, Treasurer." (R. 73.)

The evidence undisputed shows that Kell}^ prepared

the purported minutes and resolutions of July 8th,

obviously for the purpose of giving authority to the

insurance company to effect a change of beneficiary,

otherwise the purported resolutions were to no pur-

pose.

The testimony of Charles Douglas was that an

agent of the insurance company came out with a card

which he signed as vice president, and that the letter

of Kelly states that a release of beneficiary form was

delivered by an agent of the insurance company. It

seems plain that this release of beneficiary form was

the card signed by Charles Douglas, as vice president.

Again the testimony of Kelly was to the effect that

the consideration in support of the purported reso-

lution of July 8th was the release of a salary con-

tract, and in her letter she states the considei'ation

was the release of a salary contract. Thus we find the

same purported consideration is alleged showing that

the release of beneficiary was the same transaction

and made subsequent to and in accordance with the

purported resolution, and the authority for the re-

lease was based upon these fictitious resolutions, the
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execution of the release Imn^ merely a ministerial

act. Indeed, the minutes of llic j)]iantom meeting of

July 8th are silent as to any technical release if the

same may be distinguished from the intent of the

resolutions.

This pretended defense is a mere afterthought since

the answer does not mention it, nor does Kelly in her

testimony refer to it, and defendant wholly relies upon

the testimony of Kelly.

It is next asserted that the burden of proof rested

upon plaintiff to prove the invalidity of the release

and that it was the duty of plaintiff to introduce

the release in the evidence as a part of his case. And
in sui:>port of this contention Insurance Company v.

Roth, 118 P. A. 329, 12 Atl. 283, is cited and quoted.

It is said that the only difference between the

Pennsylvania case and this case is that the release

or transfer in the Pennsylvania case was introduced

in the evidence. In that case suit was brought by

the relatives of Roth, the insured, against the insur-

ance company, to recover the proceeds of a policy

of life insurance. The policy introduced in the evi-

dence contained a written assignment on the back

of the policy to John Stieler, by the insured, of all

of his right, title, and interest and claim to the pro-

ceeds of the policy, and was signed by the insured.

The insurance company had paid the proceeds of the

policy to Stieler upon the death of the insured. The

Court held that since the genuineness of the assign-

ment had not been questioned by the plaintiff, it was

prima facie proof of the right of the insurance com-

pany to pay Stieler the assignee the proceeds of the
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policy. The case clearly has no application to the

instant case. This is not a suit against the insurance

company. It is of no moment who introduced the

policy and assignment, it is sufficient that the docu-

ments themselves were introduced in the evidence un-

impeached, when plainly had not the plaintiff intro-

duced them the burden of introducing them as a de-

fense would have been placed on the defendant in-

surance company. When plaintiff proved that there

was a void attempt to transfer the policy without

consideration, and without the sanction of the Board

of Directors lawfully assembled, he made out his

case. The burden of proof was then thrust upon de-

fendant to show affirmatively the due execution and

regularity of the transfer or release, and that a valid

consideration was paid for it, to rebut the case made

out by plaintiff, which she failed to do. The testi-

mony of Drewry merely showed that the beneficiary

had been changed by them and that a release had been

forwarded to the insurance company. The burden of

proof was therefore on defendant to rebut the case

made out by plaintiff.

Manhattan Ins. Co. v. Burke, 23 Ohio Cir. Ct.

39;

Clarke v. Fast, 128 Cal. 422, 427;

Thomas v. Northwestern etc. Co., 142 Cal. 79,

83;

Stockivell V. Mutual Life Ins. Co., 140 Cal. 198,

204-205;

Eossini v. St. Paul etc. Ins. Co., 182 Cal. 415;

Prince v. Kennedy, 3 Cal. App. 404, 407;

Bettens v. Hoover, 12 Cal. App. 313.
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In Clarke v. Fast (supra) at i)age 427, the Coui-t

said:

''It ai)i)earing from the answer that defend-
ant's interest in the })()liey was, in its inception,

that of a mortgagee, the bui'den rested upon him
to show that the subsequent transaction, by which
he chiims to have bec^ome the owner of it, was
fair, that no advantage was taken of Clarke's

necessiti(;s, and that the consideration paid was
adequate. These facts do not appear upon the

face of the transfer, a copy of which is set out

in the answer, while the tact of the sale, as well

as the allegation that it was absolute and for the

actual value of the policy, are alleged in the an-

swer and are denied by force of the statute.

Under these circumstances, we think the court

did not err in holding that the burden of proof

was upon the defendant."

In Limg v. Eisenhart, 127 P. A. 59, 17 Atl. 684,

cited by appellant, the lower Court found that the

policy had been formerly assigned to Eisenliart, and

the burden of assailing the transfer was on plaintiff.

In the instant case the lower Court found the transfer

or release to be invalid and without consideration;

the burden then shifted on defendant to show the

contrary. The case supports plaintiff. The remain-

ing cases cited and quoted are not in point.

Moreover, the issue was not within the scope of

the pleadings. It was not made the subject of an

affirmative plea and cannot be raised in this Court

for the first time.

In the foregoing, appellee has merely discussed the

rules as to the burden of proof in ordinary cases
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where no fiduciary relationship exists between the

parties to the transfer. However, where a fiduciary

rekxtionship exists between an officer of a corporation,

and the corporation, the burden of proof is at once

thrust upon the officer to prove the bona fides of any

transaction he may have had with the corporation.

At the time of the alleged agreement to transfer the

policy to Clements, he was vice president, director

and general manager of the corporation.

Hmison Sheep Co. v. Farmers dc Traders State

Bank (Mont.), 163 Pac. 1151, 1154;

Wilkinson v. Bauerle (N. J. Eq.), 7 Atl. 514,

519;

Extension Gold Min. dc Mill Co. v. Skinner

(Colo.), 64 Pac. 198, 199;

Pitman v. Chicago Lead Co. (Mo.), 67 S. W.
946;

Geddes v. Anaconda Copper Min. Co., 197 Fed.

860;

Star Mills v. Bailey (Ky.), 130 S. W. 1077,

1081;

Coomhs V. Barker (Mont.), 79 Pac. 1;

Woodruff V. Howes, 88 Cal. 194;

Smith V. Elderton, 16 Cal. App. 424, 426;

Highland Park Inv. Co. v. List, 27 Cal. App.

761, 763.
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VIII.

THE QUESTION AS TO WHETHER THE POLICY AT THE TIME
OF THE TRANSFER HAD A CASH SURRENDER VALUE IS

UTTERLY IMMATERIAL.

It is urged that the bill fails to allege a cash sur-

render value of the policy. It is then asserted that

the policy has no cash surrender value. If the policy

has no surrendei- cash value, why allege it in the bill ?

However, in the next breath appellant admits it had

a cash surrender value of $495.75 at the end of the

first year.

The policy took effect April 23, 1924. The policy

was in the principal sum of $75,000.00. The first

year's premium of $2402.25 was paid by the bank-

rupt corporation. The second and last premium was

paid by said corporation by a premium loan note in

the sum of $1906.50 executed by the corporation. It

was accepted as cash by the insurance company. The

accrued surrender value is payable upon the second

year's premium. Indeed the policy specifically pro-

vides that the surrender value of the policy at the

end of the first year is $6.55 per thousand and at the

end of the second year $28.50 per thousand. The

policy therefore clearly had a cash surrender value

at the tune of the attempted transfer which was dur-

ing the second year of the policy. It is the conten-

tion of appellee however, that he is entitled to the

proceeds of the policy regardless as to whether it had

a cash surrender value. This brings us to a considera-

tion of Section 70A, Subdivision 5, of the Bankru])tcy

Act, which reads as follows:

a. The trustee of the estate of a bankrupt
shall * * * be vested by operation of

<<

,
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law with the title of the bankrupt, as of the date

he was adjudged a bankrupt, except * * *, to

all (5) property which prior to the filing of the

petition he could by any means have transferred,

or which might have been levied upon and sold

under judicial process against him: provided,

that when any bankrupt shall have any insur-

ance policy which has a cash surrender value,

payable to himself, his estate, or personal repre-

sentatives, he may within thirty days after the

cash surrender value has been ascertained and
stated to the trustee by the company issumg the

same, pay or secure to the trustee, the sum so

ascertained and stated, and continue to hold, own,

and carry such policy free from the claims of

creditors participatmg in the distribution of his

estate under the bankruptcy proceeding, other-

wise the policy shall pass to the trustee as assets.
'

'

It seems plain on its face that this section of the

Bankruptcy Act has no application to the instant case.

It deals solely with the disposition of insurance poli-

cies issued on the life of the bankrupt, and not where

the bankrupt is a beneficiary with a vested interest

in the policy.

Thus in Ruckel v. MetropoUtmi Life Ins. Co, et ah,

6 Am. B. R. (N. S.) 907, Walter S. Herr as president

and manager of the Murray Extract Co., a corpora-

tion, applied for and received a policy of insurance

upon his life, payable to the corporation as beneficiary

without privilege of change of beneficiary. The an-

nual premiums were paid by the corporation. It had
no cash surrender value, or loan value. On February

23, 1923, the corporation was adjudicated a bankrupt

and on January 3, 1924, Herr died. The insurance
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company paid the amount into Court for the party

entitled. In reply to the contention that Section 70-A,

subdivision V, of the Bankiiiptcy Act applied, the

Court on page 911, said:

'^The federal statute discussed in the briefs and
cited above concerns itself with the disposition of

the life insurance policies of an insured person
who becomes a bankrupt. Burlinc^ame v. Crouse,

228 U. S. 459; 30 Am. 13. R. 6; 33 S. Ct. 564; 46

L. R. A. (N. S.) 148, and footnote thereto in 57
L. Ed. 920-922. It does not attempt to deal with

the disposition of insurance policies on the lives

of persons other than the bankrupt, where the

bankrupt's relation to the insurance is merely
that of designated beneficiary. This corporation

had an interest in this policy as beneficiaiy so

long as it paid the annual premiums to maintain

that interest. At the time the corporation became
bankrupt, there were still a few months of the

term insurance to run which the bankrupt had
paid for. If the insured had died during that

term, it seems rather clear that the insurance paid

for by the corporation should inure to its benefit,

and especially so where it was the named bene-

ficiary. The status of beneficiary during that in-

terval was an asset of potential value, and no
law, state or federal, exempts any propei'ty of a

corporation from subjection to the pa\anent of

the corporation's debts. Therefore this theoretical

or potential asset, the corporation's right as desig-

nated henefieiary, did pass to the trustee in bmik-

niptcy along with all other assets, whether valua-

ble or worthless, helonging to the corporation."

(Italics ours.)

Burlington v. Crouse, 228 U. S. 459, and Carr,

Trustee v. Myers, 211 P. A. 349; 15 Am. B. R. 116,
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have plainly no application. The lack of applicability

of Burlington v. Crouse, has been pointed out in

Ruckel V. Metropolitmi Life Ins. Co. (supra). In

CaiT, Trustee v. Myers, there was no evidence of a

vested interest in the bankrupt wife of the insured.

In this connection the Court said on page 118:

^'The only allegation of any interest of this

bankrupt in the policies of insurance is that she

had been named as a beneficiary in them. Under
what terms and conditions had she been so

named"? What may have been the reserved right

of the husband, on whose life they were issued, to

name another beneficiaiy in her place? As the

assured, he assigned the policies to his children,

and in the assignments, it is true, his wife joined.

But was her joining necesasry to enable him to

assign them? Copies of the policies are not

attached to the statement, nor is there any refer-

ence to their terms and conditions, and the mere
naked allegation of the wife's beneficial interest

in them, without defining or attempting to define

what that interest was, is not an allegation that

she had 'property' in them, which, prior to the

filing of the petition in bankruptcy, she could by
any means have transferred, or which might have

been levied upon and sold under judicial process

against her."

hh re Judson, 26 Am. B. R. 775; 27 Am. B. R. 704;

188 Fed. 702, does not support appellant, but on the

other hand supports appellee. In Volume 26 of the

Am. B. R. at page 778 the Court recognized the

vested right of the beneficiary bankrupt in the policy

to the time of the filing of the petition, and held

that the policy should be scheduled. In affirming the
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decision of the U. S. District Court, the Circuit Court

held that a trustee takes title to the bankrupt's i)rop-

erty as of the date of adjudication, not to the prop-

erty owned by the bankrupt at that time, but the title

which vests is limited to the propei-ty which belonged

to the bankrupt at the time the petition was filed.

In the case at bar, Ralph L. Clements died on the

8th day of March, 1926. (R. 7, 29.) The voluntary

petition in bankioiptcy was filed subsequent to July

15, 1926, upon a resolution passed by the Board of

Directors of the bankrupt corporation, July 15, 1926.

(R. 72.) And said corporation was adjudicated a

bankrupt October 20, 1926. (R. 58.) The policy

matured and became due and payable on the death

of Clements March 8, 1926. Therefore, under the

ruling In re Judson (supra) the proceeds of the policy

passed to the trustee.

It is next asserted that the corporation may make
a gift of its assets, but it is admitted that the stock-

holders and creditors may avoid the gift. This phase

of appellant's brief has been treated elsewhere herein,

and can serve no purpose here, save to indulge in

repetition. However, it may be said in passing, that

the trustee here seeks to recover an attempted gift of

the insurance policy for the benefit of the creditoi-s

and the bankrupt estate. If the Board of Directors

cannot give away its assets to the disparagement of

its creditors and shareholders, it must follow that its

officers cannot do so. And that the action of Charles

Douglas and Nan C. Kelly in attempting to transfer

the policy was beyond the scope of their authority,

requires neither argument nor citation of authority.
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Nelson v. Hiibhard, 96 Ala. 238, cited and quoted by

appellants has plainly upon its face, no application.

Here the act complained of, was in the first instance

within the scope of the authority of the Board of

Directors. The mortgage was not a gift, it was exe-

cuted for value.

See, also

:

Wolters V. Johnston, 34 Fed. (2nd Ed.) 598.

It is next asserted that fraud, actual or construc-

tive, is necessary to create a constructive trust and

that there was no evidence showing fraud on the part

of Clements. There was both an allegation and a

finding to the effect that the fictitious resolutions and

minutes of July 8th, were prepared by Mrs. Kelly for

the purpose of giving apparent corporate authority

for the transfer of the policy, and the evidence fully

supports the allegation and the finding. She inten-

tionally neglected to notify any of the other directors,

and failed to advise Charles Douglas that the policy

had a cash surrender value. If this be not actual

fraud, it is at least constructive fraud on the part of

Kelly, and if Clements was not a party to it, his agent,

Kelly, was.

In relation to constructive trusts, in 39 Cyc. at page

169, Section C, (1) it is said:

"Actual fraud is not necessary, but such a trust

will arise w^henever the circumstances imder
which property was acquired make it inequitable

that it should be retained by him who holds the

legal title. Constructive trusts have been said to

arise through the application of the doctrine of

equitable estoppel, or mider the broad doctrine
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that equity regai'ds and treats as done what in

good conscience ought to be done."

See, also

:

25 Cal. Jiir., j). 145, Section 19.

CONCLUSION.

This case was tried twice in the lower Court, and in

each instance a decree was rendered in favor of the

appellee. As previously indicated, Mr. Justice Bour-

quin, on the first trial of the case rendered an opinion

in which his findings of fact and conclusions of law

were exhaustively set forth, and w^hich was made a

part of the record on the first appeal. Upon the

second trial before Mr. Justice Kei-rigan, no written

opinion was rendered, but the Court made its findings

of fact and conclusions of law pursuant to 70i/^ Fed-

eral Equity Rules, which have not been made a part

of the record on this appeal. Under these circum-

stances, it would seem that this Court should presume

the proof as to all the matertal allegations of the com-

plaint, however, the Court will find, that the evidence

overwhelmingly supports the decree appealed from.

The appellant asserverates that the Court will go

below the surface of the transaction to grant justice

where justice belongs. Our reply is that the trial

Court has accomplished this on two previous occa-

sions. Appellant simply refuses to return property

to its rightful owner, property to which she has no

just claim, or with relation to which she is not out of
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pocket. Under the circumstances she should be com-

pelled to account to the party justly entitled.

It is submitted that the record contains no error,

and that the decree of the lower Court be affirmed.

Dated, San Francisco,

April 27, 1932.

Respectfully submitted,

DiNKELSPIEL & DiNKELSPIEL,

Attorneys for Appellee.


